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Procedure for School Employees

Professional Capability Procedure
Introduction 

1. This model procedure has been drawn up following consultation with all the recognised Trade Unions and Associations and is in accordance with the national outline capability procedure. 

2. For the purposes of this procedure lack of professional capability is defined as a situation in which an employee fails consistently to perform his or her duties to a professionally acceptable standard. 

3. The principal aim of the procedure is to enable the employee to meet satisfactory standards through guidance, training and support. 

4. Before this formal procedure is invoked, the employee will have been made aware of any concerns (including any parental complaints) and relevant advice will have been given by the headteacher or other appropriate senior member of staff (see Guidance Notes on Informal Interviews at page 4). 

5. The Children, Young People & Families Directorate anticipates that the whole formal procedure, including any disciplinary action short of dismissal which may be required, could reasonably be completed in 24 weeks. By the end of the 24 week period a decision should have been made that the employee has demonstrated a satisfactory level of competence, or that some progress has been made but further support and monitoring is required, or that the employee should be dismissed, demoted or redeployed. However, in order to ensure that appropriate support is given, and in the interests of natural justice, no employee should normally be dismissed under this procedure in less than 24 weeks (see paragraph 6 below). The Summer, December and April holidays should not count towards the 24 weeks in either case but the October, February and late Spring holidays should count as working weeks for the purposes of this procedure. 

6. The procedure provides for handling of extreme cases where the education or welfare of pupils is jeopardised (see paragraph 6, page 6). 

Misconduct 

7. Where it is believed that the employee is wilfully refusing to carry out duties or to perform them to an acceptable standard, the matter may be treated as misconduct and the Disciplinary Procedure will apply. 

Involvement of Governors 

8. Except where paragraph 11 below applies, the governing body will not be involved in Stage 1 or Stage 2 of this Procedure. It may be appropriate for the headteacher to inform the chair of governors or the chair of the relevant sub-committee of the governing body, that action is being taken under this procedure; however, this may make the governor in question ineligible to take part in any subsequent disciplinary hearings on the matter. 

Special Cases 

New Staff 

9. It will be the responsibility of the headteacher to ensure that newly qualified teachers and support staff still in a probationary period, are provided with a structured programme of induction and support. Where this has been done and concerns still persist, separate procedures will be used. 

Ill Health 

10. Where it appears that an employee’s performance may be affected by a health problem or ill health is triggered by entering the procedure, advice should be sought from the Children, Young People & Families Directorate HR Section so that special measures may be considered, including any factors relating to the Disability Discrimination Act. Advice may also be sought from the County Council’s Occupational Health Service (see paragraph 32). 

Headteachers 

11. If the employee in question is the headteacher, the provisions of the professional capability procedure will be followed but it will be initiated and progressed by the Chair of governors (or other governor nominated by the governing body) in liaison with the Director for Children, Young People & Families or her/his representative. 

Appeals 

12. Appeals against formal warnings before the “Disciplinary Action” (see paragraph 29) stage may be heard by a senior manager, an adviser or an individual governor who has not been previously involved with this case. More governors may be used only where this does not compromise the availability of previously uninvolved governors to staff the disciplinary and disciplinary appeal committees. 

13. 
However, previous knowledge does not necessarily mean that a governor is tainted and thereby ineligible to serve on a Disciplinary Committee or Disciplinary Appeal Committee. Appeals should normally be restricted to considering the reasonableness of the decision made, any relevant new evidence, or any procedural irregularities.  An employee is entitled to be accompanied at an appeal hearing by a colleague or union representative. The appeal decision should be confirmed in writing and the employee told that there is no further appeal against the decision. Where the reasonableness of the decision is being questioned, the test that should apply is that the decision was perverse, in that it was so unreasonable that it was one that no other headteacher or manager, acting with proper regard to his/her responsibilities, could have chosen to take. Where an appeal is upheld the matter should be referred back to the headteacher or manager to be reconsidered or for further appropriate action. Where monitoring would otherwise be continuing, it should not be halted while an appeal is pending.

Informal Recorded Interviews and Counselling of Employees as part of the Professional Capability Procedure : Guidance Notes 

1. It is essential that professional performance problems are clearly identified and given appropriate consideration and support by the headteacher and/or relevant line manager at the earliest possible opportunity. The nature of the problem, its level of seriousness and cause(s) must be identified by structured information gathering and systematic recording. At this point, in (very rare) extreme cases where the education of pupils is at serious risk, it may be appropriate to move directly to the “formal interview”. 

2. In most circumstances, an informal interview with the member of staff should be held where concerns are identified, evidence presented (such as pupil performance or letters of complaint) and possible causes discussed.

3. It should take the form of a discussion with the objective of encouraging and helping the employee to improve. 

4. It should always be held in private and should be a two-way discussion. The employee should be allowed to put forward an explanation for any alleged shortcomings and bring a union representative or “friend” to the discussion, if they wish. 

5. An informal interview must not be allowed to turn into a formal interview. If it becomes evident that the matter should be dealt with under the disciplinary procedure or the formal professional capability procedure, the counselling interview should be adjourned and it should be made clear that the matter will be pursued under the formal procedure. At this point, arrangements should be made, giving at least five working days notice, for the holding of a formal interview. 

6. It is important that the employee fully understands the outcome of the interview, including any improvement required, how performance will be reviewed, and over what period. 

7. In most cases (see paragraph 10,below) the interviewer should therefore   keep a record of the interview for sight of the interviewer and interviewee only. A copy of this should be supplied to the interviewee.

8. 
Any disagreement by the interviewee as to the accuracy of the record should be noted. 

9. 
The record of the interview should be kept separate from the personal file and destroyed after a maximum of six months if no further action has been taken. 

10.
 If the matter is agreed to be of minor importance, no record needs to be kept at all. 

11. 
If necessary, agreed counselling and support for the member of staff will be put in place. 

12. 
A date and time will be set for an informal review meeting, not more than three months from the date of the informal interview. 

Formal Procedure 

Rights of the Employee 

1. At all formal stages of the Professional Capability Procedure the employee has the right to be accompanied by a trade union representative, or a friend who will normally be a work colleague. 

2. Action against a trade union representative can lead to a dispute if it is seen as an attack on the trade union’s functions. Therefore no action will be taken against a trade union officer/representative until the circumstances of the case have been discussed with a full-time officer of the union or senior trade union representative. 

3. At all formal stages, the employee has the right to be given, in advance, written details of all the matters to be discussed, to see any written evidence and to receive a copy of this procedure. 

4. The employee has the right, at any stage of the procedure, to ask to be considered for alternative employment if there is a vacancy available. In these circumstances the employee should seek advice on pension implications, where applicable.

Use of the Procedure 

5. The employee will be given at least five working days’ notice of any formal meeting under this procedure unless agreed otherwise by both parties. 

6. A reasonable period of time for improvement and monitoring will be allowed under both Stage One and Stage Two of the procedure. This will normally be twenty weeks at Stage One and Four weeks at Stage Two. However, in the most serious cases, where there is clear evidence that the education of pupils is jeopardised, the timescale adopted may be reduced accordingly. It will be incumbent upon the governing body to defend, in an Employment Tribunal, if necessary, any decision to vary the timescale and to demonstrate that the normal timescale, as set out above, was not appropriate in this case. In order to vary the timescale of this procedure, there will be a need for great clarity of evidence and it will be imperative to discuss with the Director for Children, Young People & Families or his/her representative whether it is more appropriate to use the normal timescale of the procedure. Failure to consult, or deliberate disregard of the Director’s advice, may result in the school budget having to bear the cost of any subsequent action. 

Note: No such reduction in the timescale of this procedure may occur where an employee has received no prior warning that there are concerns about his/her professional capability or where appropriate counselling and informal support has not been given. 

7. At the end of the monitoring period, if it is decided that the performance has reached a satisfactory level, formal monitoring will end. However, if there is a subsequent recurrence of similar problems within one year of the end of action under this procedure, action may be resumed at an appropriate point of the procedure as determined by the headteacher. 

Stage One : Formal Assessment 

8. Where previous informal discussion and guidance (see Guidance Notes on Informal Interviews) has not resolved concerns about an employee’s professional performance, the headteacher will arrange, in writing, a formal interview with the employee in order to initiate this procedure. The notification of this action will constitute “the date of entry into the formal procedure”. Under normal circumstances, there will be no Adviser involvement until paragraph 13 but, in exceptional circumstances, where it is apparent that relationships between the headteacher and the employee have broken down, the employee may request that an adviser should be asked to provide an independent assessment of their performance at this stage, for consideration at the formal interview. 

9.  At the formal interview the headteacher will: 

(a) explain the purpose of the Professional Capability Procedure (see paragraphs 2 & 3, page one of the Introduction); 

(b) clarify the standards of work performance expected and explain where the perceived deficiencies exist, with reference to the job description and any other relevant documentation; 

(c) seek the employee’s observations in respect of the deficiencies identified; 

(d) consider any reason put forward for the employee’s alleged deficiencies. This may include consideration of health or personal problems, lack of understanding, knowledge or experience, inadequate support or resources, inappropriate timetable or workload commitments; 

(e) decide if further action is still necessary. If so, issue the appropriate warning (see paragraph 10 below) and establish, in consultation with the employee, a programme of action and support designed to effect an improvement in performance. Relevant targets should be set and a date for an interim review meeting established; 

(f) explain the subsequent stages of the procedure and the possible implications of failing to achieve the required improvements; 

g) where informal counselling has not previously taken place it may be appropriate to return to that stage; 

(h) provide the employee within one week of the meeting with a written record and provide an opportunity for any points of clarification or amendment to be discussed and recorded. 

10.  It will be appropriate to issue: 

(a) an ‘oral warning’ when it is intended to move to the Stage One formal assessment for the full 20 week period; or 

(b) a ‘written warning’ when it is intended to move to the Stage One formal assessment for a shortened period, less than 20 weeks; or 

(c) a ‘written warning’ at the 10 week interim review, if it is intended to continue the 20 weeks assessment; or 

(d) a ‘final written warning’ when it is intended to move directly to Stage 2 (see paragraph 6, page 6 and paragraph 16, page 9). 

11. Following the issue of any warning or disciplinary sanction at any stage of this formal procedure, the individual has the right of appeal (see paragraphs 12 and 13 of the Introduction). 

12.  During the period of monitoring up to the week 20 Stage One review date, the employee will be given guidance and any appropriate support to assist in meeting the required targets. Such support may include counselling, consideration of timetable commitments and workload or areas of responsibility, provision of resource materials and/or training and the opportunity to observe good practice in other classrooms or schools. Where appropriate, a mentor may be agreed upon. 

13. The employee’s performance will be monitored by the headteacher and/or     another designated member of staff and appropriate advisers. A written record of any classroom observation or meeting held to discuss progress during the review period will be provided to the employee. The employee will be given the opportunity to discuss any outcomes of the observation and to record any comments or suggested amendments. 

14. The review period will normally be 20 weeks for Stage One and four weeks for Stage Two of the procedure. In extreme cases where the education or welfare of pupils is jeopardised (see paragraph 6 above), the review period may be shortened and the period given for improvement after the issuing of a final written warning will be no more than four weeks, either at the end of Stage One formal interview or at any point during the first Assessment Stage One.

15. At the end of the first ten weeks of the review period the headteacher (together with the designated member of staff, if appropriate) will consider if the employee has achieved the targets set. The anticipated outcome of the interim review will be notified to the employee with other relevant documentation at least one week before the date of the interim review meeting. However, no final decision will be taken until the matter has been discussed fully with the employee at the interim review meeting.

Interim Review 

16. At the interim review meeting the headteacher will: 

(a) remind the employee of the purpose of the Professional Capability Procedure; 

(b) review the employee’s progress in achieving the relevant targets for 

improvement and evaluate the benefit or otherwise of action taken to date with reference to any written reports provided and any advice from the appropriate adviser; 

(c) provide the employee with the opportunity to state his/her case in the light of the observations made; 

(d) give further consideration, if appropriate, to any reasons affecting the employee’s alleged deficiencies in performance; 

(e) in the light of these discussions determine which of the following will apply: 

(i) a satisfactory level of performance has been achieved, in which case the decision will be confirmed in writing to the employee accordingly; or 
(ii) a further period of structured support is needed before a decision is made, in which case the purpose and timescale of the continuation will be clarified and confirmed in writing (this is likely to be for a period of up to ten weeks) a first written warning will be issued at this stage; or 
(iii) the employee has failed to meet the targets and/or performance 

standards set and a different balance of duties or a suitable alternative post will be considered. Any resulting redeployment would be by mutual agreement and advice should be sought on pension protection, if applicable; or 

(iv) the education of pupils is jeopardised and, following the issue of a final written warning, that the procedure will move at once to the second Assessment Stage. In such extreme cases any period given for improvement will be no more than four weeks. 

17. Performance targets will be reassessed in consultation with the employee and a date for the week 20 or final Stage Two review set. An appropriate programme of support and monitoring will be established. In the case of a teacher, this will include at least two visits by an adviser. 

Stage 1 : Continuation of Further 10 weeks Structured Support

18. The employee will be provided with a written record within one week of the meeting and with the opportunity to discuss it and to seek clarification or amendment, where necessary. Any amendments suggested by the employee will be recorded.

19. During the period of continued review the employee will continue to receive appropriate support but it is important that she/he is given the opportunity to demonstrate the ability to meet the specified performance targets independently. This is subject to the normal expectations of professional discussion and guidance from colleagues, including the headteacher or other staff with supervisory responsibilities. The employee should be kept informed of the progress or lack of progress they are making. 

20. The headteacher or designated member of staff will continue to monitor the employee’s performance with additional input from the adviser (if appropriate) who will provide a written record of each visit and follow up discussion.

21.  At the end of the 20 week review period the headteacher, in consultation with the Adviser (if appropriate), will consider if the employee has now achieved a satisfactory level of performance with regard to the specific

targets. The proposed outcome of the review will be notified to the employee as at the interim review (see paragraph 16 above). 

Stage One Review 

22. Where the headteacher proposes to regard the standard of performance of a teacher at the date of the Stage One review as still unacceptable, the adviser will be informed and he/she will be invited to the review meeting.

23.  At the review meeting the headteacher will: 

(a) remind the employee of the purpose of the capability procedure; 

(b) review the employee’s progress in achieving the relevant targets for 

improvement and evaluate the benefit or otherwise of action taken to date with reference to any written reports provided and any advice from the appropriate adviser; 

(c) provide the employee with the opportunity to state his/her case in the light of the observations made; 

(d) give further consideration, if appropriate, to any reasons affecting the employee’s alleged deficiencies in performance; 

(e) in light of these discussions determine which of the following will apply: 

(i) a satisfactory level of performance has been achieved, in which case the decision will be confirmed in writing to the employee accordingly; or 

(ii) the standard of performance remains unacceptable, a final written warning will be issued and Stage Two of the procedure will now be applied; or 
(iii) the employee has failed to satisfy the targets and/or performance 

standards set and a different balance of duties or a suitable alternative post will be considered. Any resulting redeployment would be by mutual agreement and advice should be sought on pension protection, if applicable. 

(f) performance targets will be reassessed in consultation with the employee and a date for the week Four Stage Two review set. An appropriate programme of support and monitoring will be established. In the case of a teacher, this will include at least two visits by an adviser. 

Stage 2 : Formal Assessment 

24. During the period of monitoring up to the Week Four Stage Two review date, the employee will be given guidance and any appropriate support to assist in meeting the required targets.

25. The employee’s performance will be monitored by the headteacher and/or another designated member of staff and appropriate advisers. A written record of any classroom observation or meeting held to discuss progress during the review period will be provided to the employee. The employee will be given the opportunity to discuss any outcomes of the observation and to record any comments or suggested amendments. 

26. The review period will be four weeks. 

Stage Two Review 

27. Where the headteacher proposes to regard the standard of performance of a teacher at the date of the Stage Two review as still unacceptable, the adviser will be informed and he/she will be invited to the review meeting. 

28. At the review meeting the headteacher will: 

(a) remind the employee of the purpose of the capability procedure; 

(b) review the employee’s progress in achieving the relevant targets for 

improvement and evaluate the benefit or otherwise of action taken to date with reference to any written reports provided and any advice from the appropriate adviser; 

(c) provide the employee with the opportunity to state his/her case in the light of the observations made; 

(d) give further consideration, if appropriate, to any reasons affecting the employee’s alleged deficiencies in performance; 

(e) in light of these discussions determine which of the following will apply: 

(i) a satisfactory level of performance has been achieved, in which case the decision will be confirmed in writing to the employee accordingly; or 

(ii) the standard of performance remains unacceptable and that the matter will be referred to the governing body ‘Disciplinary Committee’; or 

(iii) the employee has failed to satisfy the targets and/or performance 

standards set and a different balance of duties or a suitable alternative post will be considered. Any resulting redeployment would not be salary protected and would be by mutual agreement and advice should be sought on pension protection, if applicable. 

Disciplinary Action 

29. Where, following the Stage 2 review meeting, it is decided that the employee has failed to reach the required level of performance, the employee will be notified in writing that the matter will be referred to a panel of governors in accordance with the school’s formal Disciplinary Procedure. 

30. The employee will be given a copy of the school’s Disciplinary Procedure. If the County Council’s model disciplinary procedure is being used, action will involve paragraphs 15 to 18 or the equivalent in any school version.

31. The disciplinary procedure will be dealt with by the Disciplinary Committee of the governing body rather than by the headteacher and decisions open to the committee will be: 

(i) a satisfactory level of performance has been achieved, in which case the decision will be confirmed in writing to the employee accordingly; or 

(ii)  further period of structured support is needed before a decision is made, in which case the purpose and time scale of the continuation will be clarified and confirmed in writing. (This is likely to be for a period of no more than four weeks). At the end of this period the matter will again be dealt with by the governing body’s Disciplinary Committee; or 
(iii) the employee has failed to satisfy the performance standards set and a different balance of duties or a suitable alternative post will be considered. Any resulting redeployment will not be salary protected and would be by mutual agreement and advice should be sought on pension protection, if applicable; or 
(iv) the employee has failed to satisfy the performance standards set and will be dismissed from the service of the school with due notice. 

Sickness Absence 

32. Where it is claimed that an employee is unfit to attend a capability or disciplinary hearing, proceedings can continue if they have reached a stage where the absence of the employee would not significantly affect the outcome. However, monitoring and assessment under the procedure needs to be based on evidence of performance at work, which clearly requires the employee to be attending work. 

Grievances

33. ACAS advise that complaints from employees under Grievance Procedures should not, as a general rule, be taken as justification for delaying a Capability Procedure. Equally, Grievance Procedures should not be delayed by Capability Procedures. The opportunity to appeal will allow for individuals to raise particular issues. 

Cases Involving Headteachers

34. If the employee in question is the Headteacher, the provisions set out above will be initiated and progressed by the chair of governors (or other governor designated by the Governing Body) in liaison with the Director for Children, Young People & Families or her/his representative.
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